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ORDER AFTER HEARING
Petitioners and plaintiffs Tim Platt and Friends of Pine Meadow, a political
action committee, filed their Verified Petition for Writ of Mandate and Complaint
for Declaratory and Injunctive Relief on April 17, 20J 7 against defendants and
respondents City of Martinez and the City Council of the City of Martinez. They
also named DeNova Homes, Inc. and Civic Martinez, LLC as real parties in
interest. For the sake of convenience, the court will refer to the operative pleading
as the Petition, the filing parties as petitioners, and the opposing parties as
respondents.
Civic Martinez, LLC was not served within the deadline prescribed by the
Government Code and was dismissed on March 26, 2018.
The Petition states four causes of action: (1) Writ of Mandate pursuant to
CCP § 1085 and 1094.5 to overturn a determination of completeness of DeNova's
April 2016 development application; (2) Writ of Mandate pursuant to CCP § 1085
for Violation of the California Constitution and the Elections Code in adopting an
ordinance that is essentially the same as one rescinded in response to a
referendum; (3) Injunctive Relief; and (4) Declaratory Relief. Each of the first
two causes of action seeks a Writ of Mandate, commanding the City and its City
Council to rescind Resolution No. 011-17, which determined that a vesting
tentative map for DeNova's proposed residential subdivision at 451 Vine Hill Way
was complete and established a new "residential" General Plan Land Use
designation with zoning R-I-7500 for the 26 acre-property formerly operated as
the Pine Meadow golf course.
For the reasons stated below, the court rules in petitioners' favor on the
First and Second Causes of Action and grants the relief described above. It
declines to rule on the Third and Fourth Causes of Action, deeming them moot in
light of this ruling.
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1. Introduction.
Resolution No. 011-17 was adopted in the early morning hours at the end of
a City Council meeting that began at 6 p.m. on January 18,2017. Against the
decision of the City's Planning Department and the recommendation of the City's
staff and special advisor, Resolution No. 011-17 established that the application of
Civic Martinez and DeNova for permission to put a 99-unit housing subdivision
on the golf course property was complete despite DeNova's failure to obtain a
general plan amendment. Such an amendment was required if the land use
designation for the golf course Was "Open Space/Recreation, Permanent," as
petitioners claim, but not if that designation was some version of residential, as
respondents claim;
.' Ultimately, the resolution of that issue turns on whether, on December 12,
1973, through the adoption that day of Resolution No. 154 andanassociated
change on the land use maps, or, through adoption of the Hidden Lakes Specific·
Area Plan whenever it was adopted, the City gave the golf courseproperty an open
. space land use designation; or whether that designation on subsequent maps was
an unauthorized mistake of City staff and the true designation was actually
residential, based on a "base density" figure assigned to the property when the
Hidden Lakes Specific Area Plan was added to the City's 1973 General Plan.
Each side in this case has reason to be frustrated. The lack of clear
documentation in the City's records has contributed to years of litigation, multiple
lawsuits, and, so fat, three appeals (First Appellate District Case Nos. A149735
A15125, and A154388). The court is under no illusion that its current ruling will
end this dispute.
However, the issue currently before the court is not whether the City has
taken property from the former owner, Christine Dean, or current owner, Civic
Martinez.. It is not whether the City has acted fairly to the parties over the years or
made verbal representations on which parties have relied. It is not whether the
development should proceed, how the property should have been designated at the
pertinent times, or what the City should have done to make the property public ,
open space, It is simply whether the City intentionally designated the golf course
as Open Space/Recreation, Permanent between October 2013, when DeNova
presented its original application for a general plan amendment, and early 2015,
when the City granted that application and received the referendum petition.
Because the court finds that it did, relief is appropriate.
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1.

Facts per the Administrative Record.

The court grants petitioners' unopposed Request for Judicial Notice filed
10/22/18. On its own motion, the court also takes judicial notice that there are
43,560 square feet in an acre. Thus, a density of 1 dwelling unit per 7,500 square
feet is 5.8 dwelling units per acre.

A. Ownership of the Coward Property; history before annexation
on 11/4/70.
The 26-acre golf course property was originally part of a larger, 54-acre
parcel owned by Julia and James Coward (the "Coward Property"). The golf
course property passed to Coward's daughter, Christine Coward Dean, and her
siblings when Coward died in 2008. They sold the property in 2014. (5 AR 2293,
C. Dean Decl., ~ 5.)
The Coward Property was annexed into the City of Martinez on November
4, 1970. Before annexation, the property was unimproved except for the golf
course and had no house on it. It was zoned by the County as "A-2 (General
Agriculture)" and could have had one house on it. (Opening Brief at 8:13-17; see 3
AR 1089.)
Upon annexation, the City gave the Coward Property a holding zoning
designation ("H"). (3 AR 1087, Ord. No. 692.) Residential subdivision housing
was not permitted without permission of the Planning Commission. (Opening
Briefat 8:17-22; Opp. at 9:10-14.)
On October 20, 1970, the Planning Commission formed the Hidden Lakes
Open Space Committee ("HLOSC") to make recommendations regarding the
desired use of 565 acres that had been annexed into the City between 1955 and
1970, including scenic open space, several "Hidden Lakes," (see 2 AR 358), and
the Coward Property. (2 AR 359.)
Before 1971, general plans were not required and they were not the
supreme governing local planning document, as they are today. (See Orange
Citizens for Parks & Recreation v. Superior Court (2016) 2 Ca1.5th 141, 153.)
When that changed, the City began preparations to revise its General Plan.
HSLOC issued its "Report on Hidden Lakes Area Open Space,
Conservation and Development Study" on June 3, 1971. The Report was
approved by the Planning Commission on that date, stamped received by the City
Council on April 19, 1972 and, on some date, "accepted" or "adopted" by the City
Council, which, according to the City's findings in Resolution No. 011-17,
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"appears to have considered the final report in taking subsequent general plan and
zoning actions relating to the area." (2 AR 353,2 AR 631,2 AR 284,2 AR 416,
419,3 AR 1049.)
The Report recommended that its Specific Plan for Open Space,
Conservation, and Development - Hidden Lakes Area, be adopted as an Element
of the Martinez General Plan and the Open Space, Conservation, and
Development Policies recommended therein. (2 AR 356.)
The Committee recommended that well over half of the Study area, 361 out
of 565 acres, be preserved as permanent Open Space. Four properties were shown
as being entirely within the public Open Space area. One of these was the golf
course. (2 AR 359-360.) "The [four properties were] proposed to be acquired in
fee title or in open space easement, either through purchase, or through density
transfer and bonus concepts ..." (2 AR 360.) The properties were ranked in case
the City could not purchase them all, and the golf course was given the second
highest priority. If the properties could not be purchased, the Committee
recommended density transfer to the developable portions of other properties. (2
AR 362,363,364,365.) The golf course was specifically called out as public
open space. (See point Lb. at 2 AR 364.)
In 1972, Seeno Construction Company filed an application to erect
residential housing on 21 acres of the Coward Property. The City said that Seeno
could not do so without a general plan amendment, and ultimately denied the
application. The HLOSC said it wanted to be given the opportunity to explore the
purchase of this property as a community golf course before development zoning
was granted. It proposed a city-wide election on the subject of purchasing the golf
course site. (See 2 AR 416.)
On June 20, 1973, the City Council adopted a new General Plan and related
map through Resolution No. 69-73 (2 AR 432; 3 AR 1049, point 4.) As ofthat
date, the General Plan contained nothing specific to the Hidden Lakes area. (Opp.
at 12:6-7.)
The June 20, 1973 General Plan contained a Section 21, the "Land Use
Element." Section 21.21 contained a definition of Open Use Areas. The
designations for open space to be used on the General Plan Map were either
"Public Permanent Open Space" or "Open Space/Conservation Use Land." (3 AR
2102.)
The City's bound book of approved resolutions contains Resolution No.
154 dated December 12, 1973. (2 AR 288.) It is unsigned and has no map
attached. It is titled "AMENDS GENERAL PLAN - HIDDEN LAKES STUDY
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AREA. It reads as follows:
"WHEREAS there has been presented to this meeting of the City Council .
· . [], that since all of the changes have been incorporated into the Hidden Lakes
policies, by the Planning Commission, they should now be adopted as part of the
General Plan so as to be accurately reflected in the new plan document under
preparation. [~ NOW, THEREFORE BE IT RESOLVED by the City Council ..
· that the General Plan, 'Hidden Lakes Study Area,' parcels #12-16 is hereby
amended." (2AR 448.) It is undisputed that parcel 16 included the entire Coward
Property, including the golf course. (See also 2 AR 383,408.)
Aside from the problems of being unsigned and having no map attached,
Resolution No. 154 appears to be missing some words where the brackets appear
in the second line of the paragraph above, which would describe what document
was presented to the City Council.
While Resolution No. 154 is unsigned, the Minutes of the December 12,
1973 City Council meeting state that it was adopted. Those Minutes contain
further clues regarding the purpose and effect of Resolution No. 154. The Minutes
state, "Planning Director Whittaker reported that on November 20, 1973, the
Planning Commission approved an amendment in the General Plan in the Hidden
Lakes Study Area. . .. [A]l1 the changes have been incorporated into the Hidden
Lakes policies and should now be officially adopted as part of the General Plan ..
· [~] ... This resolution has for its purpose amending the General Plan 'Hidden
Lakes Study Area,' parcels #12-16." (2 AR 449.) (The minutes of the November
20, 1973 Planning Commission meeting were not made part of the administrative
record.)
The parties disagree whether a map was associated with Resolution No. 154
or, if one was, what it said. Petitioners claim it is the map found at 2 AR 452 and
5 AR 2710. Respondents dispute that, arguing there are undated' handwritten
notations on the map. They argue that it could be a draft from before Resolution
No. 154 was adopted or it may have been altered after Resolution No. 154 was
adopted. In either event, it was not attached to or referenced in Resolution No.
154.

B. 1974 to 1977.
On January 2, 1974, James Coward appeared at a City Council meeting to
make a request about 20 acres of his 54-acre annexed property - a portion that was
adjacent to the golf course, on the southern part of his property. He asked for
7,500 square foot minimum for this land. (2 AR 490,454.)
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On May 22, 1974, the City adopted Ordinance No. 788, which, among
other things, granted Coward's request, but left or established the zoning on the
rest of the property as Mixed, Open Space/Recreation Facilities (M-OS/RF.) (2
AR 454; 3 AR 1050, point 7.)
In the meantime, according to information that respondents presented at the
January 18, 2017 City Council meeting, a Measure 0 was placed on the ballot in
March 1974 asking whether the voters were willing to be taxed to purchase open
space areas, including the golf course property. The measure was voted down. (2
AR 894,4 AR 2073,2310.)
In 1975, James Busby submitted an application to develop approximately
61 acres. Busby's application covered two tracts, 4744 and 4774. Tract 4744
included acres that were within the Coward Property.
Busby was told he needed a general plan amendment. The City eventually
granted him one on August 19, 1976, when it adopted Resolution No. 108-76. (2
AR 508,509,510,512,516,-519.)

c.

1978 to 2013.

The administrative record contains no evidence of further requests to build
housing on or near the golf course during this period. The sole key event reflected
in the record then concerns an updated General Plan and Land Use Map in 2010.
On August 10, 2010, the Planning Commission held a noticed public
hearing and recommended that the City Council amend the Martinez General Plan
by adopting a new General Plan Land V se Map for the City and related text
amendments to reference the updated map. (See 3 AR 1050, finding 9.)
The purpose of the new map was to incorporate all previous changes to the
1973 General Plan Land Use Maps and consolidate the four, specific-area land use
maps onto a single, general map. This update did not change the General Plan, it
just memorialized prior changes. (2 AR 603.)
The updated 2010 General Plan and General Plan Land V se Map, now
designated Land Use Map 1 ("LV-I") was adopted by the City Council at a
noticed meeting on October 6, 2010 by Resolution No. 096-10. (2 AR 575 and
603.) LV-l is found at 2 AR 606,5 AR 2695, and 5 AR 2711.
The color-coded 2010 LV-I Map unambiguously designates the golf course
property as Open Space & Recreation, Permanent. (2 AR 606; 5 AR 2695,2711.)
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D. The original application through its withdrawal.
On October 2,2013 an application was submitted by the then tenants-incommon owners of the golf course for a General Plan Amendment and
subdivision. (AR 622.) DeNova appears to have paid the fees for this
application. (See AR 624.) The application, signed by both DeNova and
Christine Dean, certifies the property's land use designation as Open Space. (2
AR622.)
On January 21,2015, the City Council adopted Resolution No.009-15,
amending the general plan to change the golf course property's land use
designation, permitting the subdivision to proceed. (3 AR 1046.) Petitioners then
obtained sufficient signatures to challenge that Resolution by referendum. The
referendum was placed on the ballot for November 2016. (See 2 AR 717-719.)
Then on December 10, 2015, DeNova withdrew its application. (2 AR 282283.) The City then rescinded Resolution No. 009-15 granting the general plan
amendment, and passed Resolution No. 009-16 on March 9, 2016, to remove the
referendum from the ballot. (2 AR 282-283; 3 AR 1046, 1047; RJN, Ex. 2.)

E. Actions after original application withdrawn on 12/10/15.
On April 7, 2016, DeNova submitted a new application for the golf course
project, now claiming that no General Plan Amendment was required. City staff
disagreed. DeNova's appeal of their determination of incompleteness of its
application was scheduled for a meeting of the City Council on January 18, 2017.
The City's Special Advisor wrote a report to the Mayor and City Council in
advance of that meeting, recommending denial of the appeal. Among other things,
he wrote, "There were discussions in [the HLOSC] and they are born out in the
plan itself that a 'base density' should be applied to the entire area. This approach
was intended to allow for transfer of density and development rights in the area. It
does not appear that there was ever an intention that the whole area should allow
for R-7500 residential zoning. In fact, the committee was focused on preserving
open space in the area and retaining the golf course." (2 AR 284.)
The Special Advisor also implied the map associated with Resolution No.
154 was entitled "Hidden Lakes Study - General Plan Amendment - 11/72." (See
map located at 2 AR 452 and 5 AR 2710 (large, most readable version.) He then
wrote, "The map clearly indicates that the Pine Meadows Golf Course is
designated for Permanent Open Space/Recreational Use." (2 AR 285.)
DeNova presented several pieces of extrinsic information at the January 18,
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2017 City Council meeting.
It presented a declaration from John Sparacino, a long-time City
Councilmember and former mayor to the effect that the HLOSC Report said the
City would have to buy the golf course and the residents did not want to do so; the
City Council in 1973 was pro-development and they did not want to buy the golf
course property for open space or recreational use; the streets were planned for the
ultimate development of housing on the golf course property; and he has no
recollection of any map that included the golf course property as "open space" or
"permanent open space." (2 AR 765, 766.)
(Sparacino is recorded as having voted yesto Resolution No. 154. His
declaration is silent regarding that vote or its significance.)
DeNova presented a declaratiori from the County Assessor that the golf
course property was assessed by the County (not the City) as residential property.
The City Council received competing information that the County's tax bill
reflects a bill by a special district, not by the City. (1 AR 243 2 AR 806-808.)
DeNova presented a declaration from James Busby, who had put residential
housing on portions of the Coward Property between 1975 and 1978, but not on
the golf course, which he did not purchase or try to develop. The City never told
him that the golf course had been designated as permanent open space. The City
Planning Director, Barry Whittaker, said he would like the City to acquire the golf
course property but the city lacked the funds to do so. (4 AR 2283.)
DeNova offered an oral presentation by Christine Dean at the hearing on
January 18,2017 going over many of the points she set forth in a declaration. The
declaration describes various conversations she had with City employees in 2008
and 2009, sometimes contradicted by other city employees, about how she might
go about making the golf course economically viable or introducing her to
developers to whom she could sell the property. (See 4 AR 2296-2297.) She also
describes conversations with City officials while a Task Force was working on a
General Plan Update. She mentioned there had been talk of a "Permanent Open
Space" designation on the golf course property, but came away believing there
would not be a problem putting up residential housing. She was not told then that
a General Plan Amendment would be necessary. (4'AR 2298, ~ 20.)
Finally, DeNova offered the declaration of Dina Tasini, the Planning
Manager for the City from June 2014 until November 2015. In her declaration,
Tasini states that. she was involved in processing DeNova's original application for
development; that she found a map that contained a handwritten land use
designation of "Permanent Open Space" for the golf course property; that she was
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never able to find an ordinance, resolution or any other documentation other than
the map to support that designation; and that the City has no "Permanent Open
Space/Recreation" or that only one property has such a designation and it is not
this one. (4 AR 2285-2286, ~ 4.) (The declaration is poorly edited in places. (See
4 AR 2286 (at lines 4-7 and 15-17) and 2287 (at lines 2-6.»

It should be noted, however, that Tasisni did have a map showing that
designation, LU-l, the consolidated Land Use Map in the 2010 General Plan
Update. That map shows clearly that such a land use designation existed, although
only for property in the Hidden Lakes Area. (5 AR 2711.)
In addition, the record includes a staff report authored by Ms. Tasini for the
January 21,2015 City Council meeting. In that report she writes, "In 1973 the
Hidden Lakes Specific Area Plan ... was adopted. ... "The Golf Course and
remainder of the Coward property was given the Permanent Open
Space/Recreation General Plan Map designation, with the corresponding "MOSIRF (Mixed Use - Open Space/Recreation Facility) zoning designation." (2 AR
631,633.)
Also in the record is Christine Dean's statement in a letter she wrote to the
City on June 30, 2014 that she found notes from her father indicating that "he was
notified by the City that they were going to zone the [golf course] property RF
after a revision was made to the Municipal Code in 1973." (2 AR 616.)

2. Analysis.
This court's review of the City's decision is governed by an abuse of
discretion standard. (Orange Citizens for Parks & Recreation v. Superior Court
(2016) 2 Ca1.5th 141, 154-155.) "Where a consistency determination involves the
application of a general plan's established land use designation to a particular
development, it is fundamentally adjudicatory. In such circumstances, a
consistency determination is entitled to deference as an extension of a planning
agency's unique competence to interpret [its] policies when applying them in its
adjudicatory capacity.... Reviewing courts must defer to a procedurally proper
consistency finding unless no reasonable person could have reached the same
conclusion." (Orange Citizens, supra, 2 Cal.5 th at 154-155 (internal quotations
omitted.)
While deference must be accorded to the City's determination (see San
Franciscans Upholding the Downtown Plan v. City & County ofSan Francisco
(2002) 102 Cal.AppAth 656, 677), the determination must be based on findings,
and the findings must be supported by substantial evidence. (See Topanga Assn.
for a Scenic Community v. County ofLos Angeles (1974) 11 Cal.3d 506, 514-515.)
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A. Orange Citizens and the First Cause of
Action.
The facts of Orange Citizens, supra, are nearly identical to those here.
There, too, a party purchased property for a planned residential development on
the site of a former golf course. The property was apparently originally designated
as open space, but in 1973 the City adopted a resolution also permitting low
density residential based on the recommendation of a planning committee. The
City authorized changing the General Plan Map to note this, but the map was
never changed.
When the developer submitted his application in 2007, both he and the City
believed he needed to obtain a general plan amendment. However, in 2009, he
discovered the 1973 resolution and forwarded it to the City. While the City
concluded the resolution was part of the General Plan, it revised the General Plan
in 2010 without updating the land use maps to show the permissibility of
residential development.
In 2011, the City approved the developer's proposed general plan
amendment. In response, a political action committee challenged that decision by
referendum.
The referendum on the general plan amendment proceeded to election and
was passed. However, the City concluded that the referendum had no effect
because the general plan amendment was unnecessary from the outset. The Court
of Appeal upheld this decision, but the California Supreme Court reversed, despite
the strict standard of review.
The Court said, " ... we cannot uphold [the City's] approval ofthe Project
under the terms of [the 2010 General P]lan. [~The invalidity ofthe City's
consistency finding is evidentfrom the text ofthe 2010 General Plan and the City's
and [developer's] own understanding ofit. Members of the public who requested
the City's general plan at the time relevant here would have received its 2010
General Plan. . •. [The plan advises readers to consult the policies in its various
elements.] ... [~ One of those policies in the land use element is an unambiguous
designation of the Property as open space.... The map [also] designates the
Property as open space ..." (Id. at 155-156, emphasis added.)
The Court continued, "[N]o reasonable person could conclude that the
Property could be developed without a general plan amendment changing its land
use designation. Indeed, for several years, both [the developer] and the City agreed
that the Property was designated for use as open space." (Id. at 156.) "The 1973
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planning commission amendment authorizing residential development never
became integrated into the publicly available [Specific Area] Plan, let alone the
2010 General Plan.... Any reasonable person examining the documents publicly
available in 2010 would have concluded that the [Specific Area] Plan was
consistent with the general plan map designating the Property as open space." (Id.
at 157.) "Contrary to the Court ofAppeal's suggestion, the [Specific Area} Plan's
history does not inject ambiguity into the City's 2010 General Plan." (Id. at 157
emphasis added.)
The Court concluded with two final points. The developer argued that the
City was not bound by a clerical error because such errors cannot invalidate the
provisions of a General Plan. The Court conceded that the City was not bound by
a clerical error, but said "it is bound by its failure to modify the [Specific Area]
Plan [to note the 1973 changes] and to incorporate those changes into the 2010
General Plan." (ld. at 159.)
Finally, the Court commented on what it felt was an attempt to circumvent
the referendum. "The open space designation for the Property in the 2010 General
Plan did not inform the public that the Property would be subject to residential
development. The City's proposed general plan amendment put its citizenry on
notice that such development would be possible. In response, Orange Citizens
successfully conducted a referendum campaign against the amendment. If
'legislative bodies cannot nullify [the referendum] power by voting to enact a law
identical to a recently rejected referendum measure,' then the City cannot now do
the same by means of an unreasonable 'administrative correction' to its general
plan undertaken "with intent to evade the effect of the referendum petition. '" (ld.
at 160 (internal quotations simplified).)
Given its striking factual similarities to the instant case, Orange Citizens is
controlling unless it can be convincingly distinguished. It cannot, although
respondents argue it is distinguishable on the following bases:
1. In Orange Citizens a resolution was passed and not carried out; here
it was not passed, but it was carried out; municipal staff cannot be

granted greater power than the City Council.
This argument is premised on respondents' assertion that Resolution No.
154 was never adopted by the City Council. This assertion is in tum based on the
fact that the City has never produced a signed copy of Resolution No. 154.
However, there is significant evidence that Resolution No. 154 was
adopted, notwithstanding that it was never signed. The minutes for the City
Council meeting held December 12, 1973 explicitly state that Resolution No. 154
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was adopted that day. (2 AR 449 ("On Motion ... and by unanimous vote of the
Council present, Resolution No. 154 (1973 Series) was duly adopted.")) Also,
Resolution No. 154 was also found in the City's bound book of resolutions. (2 AR
288.) Finally, the 1995 General Plan lists Resolution No. 154 in its Index of
adopted General Plan Amendments. (5 AR 2425.) Among those indexed General
Plan Amendments are other unsigned resolutions, including 37-73 and 19-83.
(See 4 AR 1797, 1837.) The City represented to the public that those resolutions,
as well as Resolution No. 154, were adopted by publishing and indexing them in
the 1995 General Plan.
A key basis for the City's determination that the golf course had a
residential land use designation is that a "base density" was applied to that
property. Respondents say with certainty that this term is in the General Plan by
design, even though they cannot identify the number of the resolution that
incorporated it, let alone produce a copy of that resolution, signed or unsigned.
(See 3 AR 1050, point 7.) They cannot simultaneously argue that Resolution No.
154 was not adopted when they can produce a copy of it and have clear evidence
that it was adopted on December 12, 1973.
Of potentially greater concern is respondents' claim that Resolution No.
154 cannot be effective because it is impossible to know what changes it
authorized to be made to the General Plan. Respondents note two problems here:
first that Resolution No. 154 is missing some words and fails to say what
document was presented to the City Council; and second, that the exhibit that
would have shown what changes were supposed to be made was not attached and
has handwriting on it that cannot be dated. On examination, these claims fare no
better.
The changes that Resolution No. 154 made to the General Plan are clear
from the surrounding circumstances. The title of Resolution No. 154 is:
"AMENDS GENERAL PLAN - HIDDEN LAKES STUDY AREA." (2 AR
448.) Thus, Resolution No. 154 made some change to the Hidden Lakes Specific
Area Plan in the General Plan.
The minutes from the related meeting also make this clear. They state, "the
Planning Commission approved an amendment to the General Plan in the Hidden
Lakes Study Area [on] November 20, 1973.... [A]ll the changes have been
incorporated into the Hidden Lakes policies and should now be officially adopted
as part of the General Plan ..." They further state, "This resolution has for its
purpose amending the General Plan 'Hidden Lakes Study Area,' parcels #12-16,"
(2 AR 449). Parcel number 16 is the Coward Property, which includes the golf
course.
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So it is clear that Resolution No. 154 made a change to the Hidden Lakes
Study Area land use map concerning parcels #12-16.
Then there is the disputed map. While not everything on the map is easily
read, at least the following notations are: (1) the notation on the bottom "Hidden
Lakes Study Area - General Plan Amendment - 11/73 (November 1973 is of
course when the Planning Commission approved the changes that Resolution No.
154 called for); and (2) the words in the reddened area on the top third of the page,
on parcel 16, "Pine Meadow Golf Course" and "Permanent Open Space
Recreation." So, along with whatever else it did, through this map Resolution No.
154 gave the golf course an open space land use designation or reaffirmed one that
was previously in existence.
This is also clear from the surrounding history. Before Resolution No. 154,
"Open SpacelRecreation, Permanent" was not an open space land use designation.
(See section 21.21 of the 1995 General Plan (5 AR 2329.) It was, however, a
proper land use designation for open space under the 2010 General Plan Update,
but only for Hidden Lakes area property. (See 5AR 2711.) If the 2010 General
Plan was only an update and made no changes (6 AR 603-606), where did that
designation come from? The only possibility is the disputed 1973 map. Thus,
both Resolution No. 154 and the disputed map relate to the same thing: a change
in the Hidden Lakes Open Space Study Area that nevertheless preserved the golf
course as open space and/or created a new open space land use designation for it,
"Permanent Open Space Recreation."
That is how the City interpreted the Hidden Lakes Specific Area Plan and
the changes authorized by Resolution No. 154. Whenever someone wanted to
build residential housing on the Coward or golf course property the City told them,
as it did Busby in 1975 (see AR 508,518,569) and DeNova in 2013, that a
general plan amendment was necessary.
That is how the City continued to interpret the Hidden Lakes Specific Area
Plan and the changes authorized by Resolution No. 154 until the conclusion of the
City Council meeting on January 18, 2017. Before that, City employees
consistently took the position that they had found the applicable map in another
part of the City's records and that it gave the golf course the land use designation
Open SpacelRecreation, Permanent. (See 2 AR 651 (Tasini Report of 1/21/15; 2
AR 732 (City's first determination of incompleteness dated 5/5/16); 2 AR 751
(City's second determination of incompleteness dated 7/14/16); 2 AR 288 (Special
Advisor's Report dated 12/22/16.)
When the City was dealing with Busby it was only 2-4 years after
Resolution No. 154 was adopted. If the City was misinterpreting the changes that
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Resolution No. 154 authorized, they would more surely have realized it then, in
1975-1977, than in 2017, forty years later.
The disputed map should not be disregarded just because it had handwriting
on it and was not physically attached to Resolution No. 154. A number of maps
attached to adopted resolutions in the 1995 General Plan have handwritten entries
on them (see 5 AR 2432,2434,2445,2447,2470,2472,2494,2496-2497,2500,
2504, 2510-2511), including ones that both respondents concede were adopted by
the City Council. (See 5 AR 2451, regarding Tract 4744 and 5 AR 2460.) As
, stated by the Special Advisor, "the [disputed] map . ',' includes no after added
'notations' that relate to the land use designations. The map itself is a 'blue line'
drawing typical of maps at that time. None of the designation language is in
.
different pen or writing." (2 AR 2 8 8 . ) '
The disputed map should also not be disregarded because it was not
physically attached to Resolution No. 154. A number of adopted resolutions listed
in the 1995 General Plan's Index of General Plan Amendments refer to exhibits
that are not attached. This also occurred with Resolution numbers 37-73,120-73,
143-75,24-88, and 007-01. (See 4 AR 1797, 1799, 1810,1896, 1947.) That the
map was not attached to the Resolution does notestablish that the notations on it
were not made pursuant to official City policy.
Thus, the change in open space land use descriptions in use before and after
the adoption of Resolution No. 154 on December 12, 1973, the text of the
Resolution itself, the minutes of the meeting at which it was adopted, the disputed
map, and the City's actions after December 12, 1973 all make clear what
Resolution No. 154 accomplished and that it made these changes through the
disputed map. '
This conclusion is not undermined by any uncertainty regarding when the
Hidden Lakes Area Specific Plan was first adopted. Petitioners claim this
occurred when the General Plan was adopted in June 1973. Respondents believe it
did not occur then, only afterwards, but still before the 1976 zoning amendment
for Tract 4744. (3 AR 1050, point 6; Opp. at 12:7 and fn. 7.) However, there is
another possibility: that the date on the bottom right-hand portion of section 32 of
the Hidden Lakes Specific Area Plan means exactly what it is supposed to (see 5
AR 2323) - that this Specific Area plan was adopted in June 1971, into the pre1973 version of the General Plan, and then moved from there into the 1973
,
General Plan when the latter was adopted. ' Certainly, it makes little sense that this
Specific Area plan could have been adopted after Resolution No. 154 on
December 12, 1973. Resolution No. 154 made an amendment to that Specific
Plan. It is impossible to amend something that does not yet exist.
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In the end, however, none of this matters, because Orange Citizens instructs
that the court must focus on what happened from 2010 on and not in or before
1973, when the Hidden Lakes Specific Area Plan was adopted and amended. By
2010, the golf course property had consistently been represented to the public as
being open space property for many years, and that representation was reaffirmed
in the 2010 update to the General Plan.
As in Orange Citizens, the invalidity of respondents' position that the
disputed map cannot be associated with Resolution No. 154 is evident from their
own understanding of it. (Orange Citizens, supra, 2 Cal.5th at 155.) Until January
18,2017, the City always applied the language of the disputed map to the golf
course property.
This case cannot be distinguished from Orange Citizens because the City
Council there adopted the key resolution and here it did not; or because of any
lack oftotal certainty regarding Resolution No. 154 and the disputed map.

2. Unlike in Orange Citizens, the 2010 General Plan here was only an
update, not a revision, so errors before its adoption could still be
corrected.
By making this distinction, respondents apparently mean to diminish the
significance of the 2010 General Plan, as opposed to the 2010 General Plan in
Orange Citizens.
However, the court is unpersuaded the distinction is significant. The 2010
General Plan Update here was preceded by deliberations of the Planning
Commission and noticed public meetings. Further, it did reflect prior established
policy. Busby could not build houses adjacent to the golf course without a
General Plan Amendment because the Coward Property was designated as Open
Space before his application. The 1995 General Plan also clearly designated the
property as Open Space.

-3. Unlike in Orange Citizens, all publicly available versions of the map
here did not designate the golf course property as Open Space.
The administrative record here shows that every publicly available copy of
-the land use maps from 1973 through January 18, 2017 designated the golf course
property as open space. As Orange Citizens teaches, the most critical period is
between October 2013, when De Nova submitted its original application and early
2015, when the referendum petition was circulated. There is no question that
Land Use Map 1 in the 2010 General Plan clearly designated the golf course
property as open space then.
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In trying to claim otherwise, DeNova never says that they or anyone else
was shown a copy of a land use map that showed a land use designation of
residential. They just say they were not always readily shown a land use map.
That is different It does not distinguish this case from Orange Citizens.
DeNova also claims that it was given two different versions of the disputed
map that allegedly went with Resolution No. 154. (See 2 AR 874). However,
upon examination of the two maps, it just appears that one is a smaller version of
the other. Both, however, show the golf course designated as Open
Space/Recreation. (See 4 AR 1975, 1976.)

4. While the developer in Orange Citizens thought a General Plan
Amendment was required when he made his first application for
one, DeNova did not and did not waive its argument on this point by
requesting one.
DeNova presents evidence that it wrote an email in 2014 stating it thought
it did not need to obtain a general plan amendment. (2 AR 846; 4 AR 1985.)
Nevertheless, it did certify on its original application months before that, in 2013,
that the land use designation for the property was Open Space and not Residential.
The developer in Orange Citizens also did not think a general plan amendment
was required at every point along the process - only during the first two years.
That the Court in Orange Citizens was able to say, "The invalidity of the City's
consistency finding is evident from ... the City's and [developer's] own
understanding of it [for the first two years]" and here the court can say only "The
invalidity ofthe City's consistency finding is evident froin the City's and
DeNova's own understanding of it [for the first jew months]" is a distinction
without a difference.

5. If Resolution No. 154 and the map at 5 AR 2710 are inapplicable,
then the default land use designation in the General Plan is
residential because the General Plan assigns a base density to the
golf course property.
Despite the lack of any evidence that a residential land use designation was
ever explicitly applied to the golf course property after adoption of the 1973
General Plan and the Hidden Lakes Area Specific Plan, the City made a finding
that the property "has a residential General Plan Use designation." (3 AR 1052,
concluding paragraph.) There is no substantial evidence to support this finding,
and it is based on a logical fallacy.
The finding cannot be based on a finding that the Hidden Lakes Specific
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Area Plan and its designation of the golf course property as open space was not
adopted, because they both were adopted, despite the lack of a pristine paper trail
for either of them.
Neither can it be based on the base density figure assigned to the golf
course property that was simultaneously adopted because that is based on the false
premise that any property assigned a base density in the Hidden Lakes Area also
was given a residential land use designation. Both examination of the General
Plan and logic show the falsity of that premise.
Initially, the court notes that the City did not find that any property assigned
a base density within the Hidden Lakes area also had a residential land use
designation; and if it had, there would have been no evidence to support it. No
expert or other presenter at the January 18, 2017 said that is what "base density"
means.
Turning to the General Plan, here is what it says about base density, as
-, incorporated from the Hidden Lakes Specific Area Report:
Section 32.1 - "The Hidden Lakes Area consists of 565 acres of
undeveloped pasture lands largely surrounded by subdivisions...." (5 AR 2386.)
Section 32.31 - "The major portion of the site shall be retained for open
space ..." (5 AR 1748 2387.)
Section 32.412 - "Densities shall be determined by the Density Transfer
Acquisition Method." (5 AR2389.)
Section 32.4121- "A base density shall be calculated by extending the
existing zoning patterns for the area. A density increase shall be permitted to
compensate for the dedication of public open space and for conformance with this
specific area plan."
Section 32.4132 - "The resulting density should be transferred to a small
portion of the total site and will require the use of building types other than those
found in traditional subdivisions.
Section 32.4213 - "Utilizing the Density Transfer Acquisition method, the
housing mix should be nearly half townhouse or attached single family, nearly half
apartments, with the remainder detached single family houses." (Ibid.)
Section 32.4231 - "The base density for the plan area shall permit one
dwelling unit per 7,500 square feet as allocated under a R-l Zoning
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classification." (5 AR 2390.)
Section 32.4235 - "Where development areas are capable of absorbing
additional density and where properties recommended for open space cannot be
purchased, Density Transfer is recommended.... Other means of acquisition are
preferable, however, density transfer arrangements are preferable to utter loss of
open space to development." (Emphasis added in all cases.)
Construing these provisions to mean that assigning a base density to the
golf course property also gives that property a residential land use designation
makes no sense. The General Plan states that the major portion of the Hidden
Lakes area shall be retained for open space. If respondents' reasoning were
correct and Parcel 16 had a residential land use designation because it was
assigned a "base density," the same would also hold true for Parcels 10 and 11.
Together, however, those two parcels account for 248, or 69%, of the 361 acres
that the Hidden Lakes Report said would be preserved for Open Space. (See 2 AR
361.) If those parcels were developed, it would directly contradict the statement in
the Report and later in the General Plan that the "major portion" of the area will be
retained for open space.
Further, the golf course property, Parcel 16, along with Parcels 6, 12, and
14 was given a "Specific Plan Density" of zero in the Hidden Lakes Report. (2
AR 384,386.) The associated footnotes explaining this state as to each of these
parcels, "Open Space property ..." (2 AR 385.) Two pages before this in the
Report, on the Table of Recommended Open Space By Properties, the golf course
is also described as having a zero Development Area. The associated footnote 3
states,"Open Space property - proposed for acquisition. If acquisition through
density transfer is required, public open space drops to 30 acres, private open
space remains 0, and development area rises to 21.6 acres." (2 AR 383.) The
latter figure is about the acreage on which Busby was granted a general plan
amendment. The 26-acre golf course would be contained within the remaining 30
acres that remained open space. The General Plan cannot mean that every
property assigned a base density has a land use designation of residential.
In addition, the phrase "one dwelling unit per 7,500 square feet" in section
32.4231 of the General Plan (5 AR 2389) is not a land use designation, because it
is not a land use designation that appears in either the text or the land use maps of
the General Plan. (See 5 AR 2330 (sec. 21.3), 2332 (Fig. 21.1), 2388 (Fig. 32.1),
2711 (LU-1.))
It is not even clear that "one dwelling unit per 7,500 square feet" is a zoning
designation. The General Plan does not describe it as such. It merely says this
"base density" is allocated as under a residential zoning classification ofR-I. (5
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AR2390.
Considering the record as a whole and with no contrary finding made or
supportable on the evidence, the conclusion is inescapable that the base density of
one dwelling unit per 7,500 square feet is nothing more than a conditional value
assigned to designated open space properties to calculate the basis on which their
theoretically developable acreage can be transferred to other properties so the
properties can be retained as open space if the City does not purchase them
outright. It means that if six houses could theoretically be put on an acre of open
space property in the Hidden Lakes area, a person can now build twelve housing
units on a non-open space property - such as by turning a single-story townhome
into a multi-level apartment building - to avoid putting any housing units on an
open space acre. (See 3 AR 1175 ("On the plans this [density transfer] was
accomplished through the replacing of a townhouse project with an apartment
house project); 2 AR 369,370.)
Respondents also argue that the golf course property had a land use
designation of residential in the 1970's because an Environmental Impact Report
in 1976 said that it was "highly developable." (2 AR 564.) This argument is
unpersuasive. That comment in the EIR was not a land use designation. It was
not an expression of what the City wanted - to keep the golf course as open space
- but rather an expression of concern - that by permitting development on an
adjacent site, outside pressure to allow development on the golf course site might
increase. (Ibid.)
In summary, the City's determination of completeness rests on three things:
(1) that the copy of Resolution No. 154 in their records is unsigned, even
though they never say it was not adopted, there are many indications it was
adopted, and for 40 years they have acted as though it was adopted; .
(2) that no map is attached to it, even though they have acted for 40 years
as though the map found at 5 AR 2710 was attached to or went with it, and they
adopted the "Open Space/Recreation, Permanent" language of that map into the
updated Land Use Map 1 in 2010; and
(3) that, in the absence ofa signed Resolution No. 154 with an attached
map, the underlying land use designation for the golf course was residential, even
though for 40 years there has never been a residential land use designation
associated with the golf course property on any publicly available land use map,
and their conclusion involves a forbidden logical leap (See Topanga Association,
supra, 11 Ca1.3d at 516), unsupported by any evidence, from the assignment of a
base density to the golf course property to the conclusion that the golf course had a
19

land use designation of residential.

Orange Citizens actually presented a stronger case for relief by the
developer than this case does. There, it was clear that the City actually had
authorized residential development on the property in 1973. Here, it is not. This
is all the more reason to follow the Orange Citizens' court's statement that history
cannot create ambiguity about how the City represented the golf course property
from 2010 on. That key sentence from Orange Citizens requires only minor
modification to make it fit this case exactly: "[T]he [Hidden Lakes Specific Area]
Plan's history does not inject ambiguity into the City's 2010 General Plan." (Id. at
157 emphasis added.) This statement reflects a broader principle: a City should
not undo many years of planning decisions based on some late-observed
imperfection in the historical record. That is just bad policy, and it is an abuse of
discretion for a city to do so on facts like those present here.
For all the reasons stated above, no reasonable person could have reached
the conclusion the City did in 2017 that "the Subject Property has a residential
land use designation" (3 AR 1052.), It clearly did not have one in the 2010
General Plan or any time thereafter. Petitioners' First Cause of Action has merit.

B. Second Cause of Action.
Elections Code section 9241 provides that if a legislative body submits an
ordinance to the voters, and a majority of the voters voting on the ordinance do not
vote in favor of it, "the ordinance shall not again be enacted by the legislative
body for a period of one year after the date of its repeal by the legislative body or
disapproval by the voters."
Courts have held this provision to mean that "legislative bodies cannot
nullify [the people's referendum] power by voting to enact a law identical to a
recently rejected referendum measure." (Assembly v. Deukmejian (1982) 30
Cal.3d 638,678.) However, identical measures are not all that are prohibited.
"Unless the new measure is 'essentially different' from the rejected provision and
is enacted 'not in bad faith, and not with intent to evade the effect of the
referendum petition,' it is invalid." (Ibid.)
Here, respondents argue that Resolution No. 009-15, granting the general
plan amendment, and Resolution No 011-17, determining that DeNova's
application is complete because no general plan amendment is necessary, are
neither identical nor essentially the same for a variety of reasons. One of the
reasons is that Deblova's first application proposed a planned unit development
that required a general plan amendment regardless of whether the golf course
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property was designated Open Space/Recreation, Permanent or Residential and the
second application did not. Another is that Resolution No. 009-15 granted a
general plan amendment, and Resolution No. 011-17, said that such an amendment
was unnecessary.
However, if section 9421 is to have any meaning, if it is not easily to be
evaded by artifice, the court must examine not only the literal terms of the two
resolutions, but also their practical effect. Here, the practical effect of Resolution
No. 009-15 was to permit the construction of residential housing on the golf
course property even though the land use map at the time of the application gave
the property a land use designation of Open Space/Recreation, Permanent. The
effect of Resolution No. 011-17 is the same. Therefore, the adoption of
Resolution No. 011-17 violated section 9241 and the resolution is invalid.
Respondents argue that by characterizing the two resolutions as being
essentially the same the court is placing the City in a dilemma. They argue that
under the Permit Streamlining Act they must act promptly to decide the appeal or
it will be granted automatically, which would put them in conflict with Elections
Code section 9241. They further argue that if the appeal is meritorious they must
grant it regardless of what Elections Code section 9241 says. Yet this court is
telling them that they must deny the appeal. So whether they Act on the appeal in
the only manner allowed them or the fail to Act on it, they end up in conflict with
Elections Code section 9241.
The parties devoted very little time to the Elections Code issue in their
briefs. This court will leave it to a higher authority to resolve the claimed
statutory conflict. It notes only that the power of referendum is explicitly
mentioned in the California constitution. (Cal. Const., Art. II, § 9.) Our high
court has recently reaffirmed how powerful this right is. (See California Cannabis
Coalition v. City of Upland (2017) 3 Cal.5th 924,935.) If this court is forced to
choose between Elections Code section 9241 and the requirements of the Permit
Streamlining Act, it chooses the former. Otherwise, in this type of situation, a
party could frame the decision the City must make on the second resolution in
precisely the way that DeNova has to raise the claimed dilemma.
Petitioners' Second Cause of Action has merit.

3. Real Party In Interest's Request for Statement of Decision.
At oral argument, Real Party In Interest DeNova Homes, Inc. requested
that the Court prepare a formal Statement of Decision pursuant to CCP §632.
Thereafter, at the Court's request the parties submitted letter briefs on the
subject of whether a Statement of Decision is required or appropriate for a writ
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of mandamus decision such as this case. The law is somewhat unclear,
especially since Petitioners have brought claims under both CCP § 1085 and
1094.5. The question seems to tum on the whether the substantial evidence or
independent judgment test is used by the Court In Angelier v. State Bd. of
Pharm. (1997) 58 Cal. App. 4th 592, the court addressed this issue as follows:

"It has been held that findings of fact by the trial court in an
administrative mandamus proceeding' are not essential to
effective appellate review of the decision of the trial court'
when the trial court applies the 'substantial evidence in the
light of the whole record' test provided for in section
1094.5. (Friends ofLake Arrowhead v. Board of
Supervisors (1974) 38 Cal. App. 3d 497,518 [113 Cal. Rptr.
539]; accord, Southern Cal. Gas Co. .v. City of Vernon
(1995) 41 Cal. App~ 4th 209,221 [48 Cal. Rptr. 2d 661].)
However, 'findings must be made if requested' when the
trial court applies the independent judgment test. (Friends of
Lake Arrowhead, supra, at p. 518, fn. 17.) The reason for
not requiring a statement of decision in substantial evidence
cases is that the trial court is not deciding questions of fact.
Whether substantial evidence exists to support the
administrative decision is a question of law (Friends ofLake.
Arrowhead, supra, at p. 518) and section 632 only requires a
statement of decision for issues of fact that are decided by
the trial court, not issues of law ( City ofCoachella v.
Riverside County Airport Land Use Com. (989) 210 Cal.
App. 3d 1277, 1291~1292 [258 Cal. Rptr. 795]). Section 632
begins: 'In superior, municipal.and justice courts, upon the
trial of a question of fact by the court....'" at pg. 599, fnt. 5
Since the Court exclusively utilized the "substantial evidence" test in
reaching the decision herein, a Statement of Decision would not be
appropriate. Real Party in Interest's request is denied.

Dated:

!(

~!B 7
Steven K. Austin
Judge of the Superior Court
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