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I.

THE SUPREME COURT'S DECISION IN ORANGE CITIZENS Is DIRECTLY ON POINT AND Is
CONTROLLING HERE, REQUIRING THE INVALIDATION OF RESOLUTION No. 011-17

2
Amidst all the controversy over whether any "clerical error" actually occurred with respect to the
3

Golf Course Property's General Plan designation, it is important to remember that even if Respondents'

4

version of the Property's land use history were correct, the Council's action in Resolution No. 011-17

5
to administratively "correct" the property's General Plan and Zoning Code land use designations would
6

still be unlawful under a straightforward application of the Supreme Court's decision in Orange Citizens
7

for Parks and Recreation v. Superior Court (2016) 2 Ca1.5th 141.
8

Respondents do not and cannot dispute that- whatever the City Council's intent may have been
9

back in the 1970's- in October 2010, the Council enacted Resolution No. 096-10, amending the
10
General Plan to adopt a single, consolidated Land Use Map that sets forth the land use designation for
11
every property in the City, and that this map (Land Use Map 1) unambiguously designated the Golf
12
Course property as "OS&R: Open Space & Recreation, Permanent," not "residential." (See 2 AR 60313
606; 5 AR 2695, 2711.) Respondents likewise do not and cannot deny that in January 2015, the City
14
Council adopted Resolution No. 009-15, seeking to amend the General Plan to change the Golf Course's
15
land use designationfrom "Open Space and Recreation, Permanent" to "Residential 0-6 Units/Gross
1£

lU

Acre" (Verified Petition ("Pet."), Exh. 2; 2 AR 281, 627), as well as Ordinance No. 1383 C.S., seeking
17
to rezone the property from "M-OSIRF" to "R-7.5/PUD Overlay" (Pet.,~ 30; 2 AR 627), and that both
18
of these actions were subsequently rescinded and repealed in March 2016 following the successful

L/1

1()

qualification of a referendum against the proposed General Plan Amendment. ( 2 AR282-283, 723-730.)

20
Given these undisputed facts, as the Supreme Court held in Orange Citizens in virtually identical
21
circumstances, "the City abused its discretion in interpreting the 2010 General Plan to permit residential

22
development on the Property." (2 Ca1.5th at p. 146.) This is so even

if- as Respondents contend-

23
the existing land use designations merely "carried forward" a "staff error" from 45 years earlier. (See
24
id. at p. 159.) As the Court in Orange Citizens concluded:

25
26
27
28

"The open space designation for the Property in the 201 0 General Plan did not inform
the public that the Property would be subject to residential development. The City's proposed
general plan amendment put its citizemy on notice that such development would be possible.
In response, Orange Citizens successfully conducted a referendum campaign against the
amendment. If' legislative bodies cannot nullify [the referendum] power by voting to enact
a law identical to a recently rejected referendum measure,' then the City cannot now do the
4
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1
2

same by means of an unreasonable 'administrative correction' to its general plan unde1iaken
'"with intent to evade the effect of the referendum petition.""' (!d. at p. 160 [quoting
Assembly v. Deukmejian (1982) 30 Cal.3d 638, 678].)

3

Respondents struggle- vainly- to distinguish Orange Citizens. First, they set up and attack a

4

strawman characterization of the Court's holding, contending that "Orange Citizens cannot reasonably

5

be read to hold that the power to revise a general plan is now vested in staff at the expense of legislative

6

bodies." (JRB, p. 23.) That is neither Petitioners' position nor what the Court held in Orange Citizens;

7

indeed, this was the developer's formulation of the holding that the Court explicitly rejected in that case.

8

(See 2 Cal.5th at p. 159 ["To hold otherwise, Milan argues, would give municipal staff greater power

9

than the City Council."].) Rather, what the Court actually held in Orange Citizens was that "while' [t]he

10 City is not bound by a clerical error,' it is bound by its failure to modifY the OPA Plan to conform to
11

resolution No. PC-85-73 's proposed changes and to incorporate those changes into the 2010 General

12 Plan." (Ibid. [emphasis added].) Similarly, here, while the City might not be bound by an alleged "staff
13

error" that mistakenly designated the Golf Course as "Open Space & Recreation, Permanent" back in

14

1973, it is bound by the City Council'sfailure to ever modify that designation during the course of the

15

past 45 years and by the Council's 2010 legislative action specifically re-adopting and confirming the

16 "OS&R" designation for the Golf Course in the General Plan's Land Use Map.
17

Respondents next suggest that this case is somehow distinguishable from Orange Citizens because

18

the "staff error" here allegedly "attribute[d] to the General Plan an 'open space' restriction that was never

19

adopted by the legislative body," whereas in Orange Citizens "the city's publicly available plan failed

20

to reflect the adopted 'upzoning' of the subject property." (JRB, p. 23.) This is truly a "distinction

21

without a difference"; in both scenarios, the property owner is claiming the denial of its right to

22

residentially develop the property due to a supposed "staff error" that was contrary to the Council's intent

23

and direction. More importantly, this argument again misinterprets the rationale for the Court's decision

24

in Orange Citizens: The ruling was not based in any way on the fact that the staff error deprived the

25

property of"the benefit of an 'upzoning"' as opposed to an alleged deprivation of"its previously existing

26

development potential." (Ibid.Y Rather, the Court's holding was based on the rationale that the

27

1

Respondents' assertion that "the subject Property indisputably started with a legislatively28 approved land use designation that was not an 'open space' district" (ibid.) is very much disputed (see
5
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legislative body itseifbad never corrected the supposed error and had instead re-adopted and reaffirmed
2

the supposedly erroneous land use designation in the most recent version of the General Plan. (See 2

3

Cal. 5th at p. 15 8 ["The City may have manifested a contrary intention in older documents such as

4

resolution No. 3915 and resolution No. 4448. But the 2010 General Plan did not mention much less

5

incorporate those resolutions. Instead, it designated the Property for exclusive use as open space in its

6

policy map."].) That rationale applies as fully in the present case as it did in Orange Citizens.

7

Respondents also contend that the Court's decision in Orange Citizens is limited "to situations in

8

which the [alleged staff! error appears in every 'publicly available' version of the General Plan," and that

9

this condition is not satisfied here because the version of the General Plan that was on the City's website

10 in January 2017 allegedly lacked any land use map and "when a resident goes to the Planning Department
11

at the City and requests and pays for a copy of the City's General Plan, the City provides a copy that does

12

not include Land Use Map 1." (JRB, p. 24 [citing 4 AR 2018].) Leaving aside the incredibility of

13

Respondents' allegations, 2 this argument again misses the point of the Orange Citizens decision: The

14
pp. 11-13, infra), and their assertion that "there is no record of any legislative act 'downzoning' the
15 Property to deprive it of its development rights" (ibid.) simply disregards- among other actions -the
, r
Council's 2010 General Plan amendment incorporating Land Use Map 1 into the General Plan.
10

2

The only cited source for these allegations is a slide from the presentation by DeN ova's General
17 Counsel, Dana Tsubota, whose credibility was previously questioned (and found to be lacking) by this
Court. (See Order After Hearing on Motion to Quash (Aug. 23, 2017), pp. 9-10.) The same slide makes
18
the unsupported assertion that "Land Use Map 1 is not available for purchase at the City and still has not
hAc..n -n-rn.'1.r;rlc..rl tn.
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does not have an unaltered copy of Land Use Map 1." (Ibid.) In her presentation, l\1s. Tsubota also
20 claimed -wholly implausibly- that "I've sent two law firms independently and asked them to [ask
for a copy of the general plan with the land use map], and they were unable to get copies of the map."
21
(2 AR 856-857.) The City Attorney disputed Ms. Tsubota's claims (2 AR 908-909), and the Council
22 made no finding agreeing with these allegations.
23
24
25
26
27
28

The truth is that from 1995 to 2010, the General Plan was available to anyone who requested it
as a single bound volume that included two 11 "x 17" fold-out land use maps (Figures F 21.1 and F 32.1)
designating the Golf Course as "open space." (See 5 AR 2312-2604; 5 AR 2331 & 2388.) In 2010, the
General Plan was amended and Figures F 21.1 and F 32.1 were replaced by the city-wide, consolidated
Land Use Map 1, which in its original form measures 36"x48" in order to provide as much propertyspecific detail as possible. Due to its large size, Land Use Map 1 was not incorporated into the bound
volume of the post-201 0 General Plan, but it is provided as a separate document, in reduced 11" x 17"
size, to anyone who asks for a copy of the General Plan. (See 5 AR 2695.) Petitioners have obtained
copies ofLand Use Map 1 from the City on multiple occasions. Until recently, the version of the General
Plan that appeared on the City's website did not include Land Use Map 1 (although it was referenced in
6
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1

rationale of the ruling does not depend on whether everyone asking for a copy of the general plan is

2

provided with a copy of the Land Use Map, but on whether there are any "publicly available" general

3

plan documents that show the property as having anything other than an "open space" designation. The

4

answer to that question here, as in Orange Citizens, is undeniably "no." The critical factor for the Court

5

in Orange Citizens was that any person who did review the "publicly available" documents in order to

6

determine the land use designation for the Property -no matter how easy or how hard it might have

7

been for them to obtain those documents -would only have found documents and maps designating

8

the Property as "open space." (2 Cal. 5th at p. 156 ["the OPA Plan a citizen would have received in 2010

9

would have shown, in text and graphics, that the disputed property was not to be developed"].) The same

10 is true here. (See 2 AR 290 ["At any time in the last 43 years, if any person or entity checked any
11

publically available General Plan document or map, only Open Space/Recreation designations would

12 have appeared for the Subject Property."] [emphasis added].) 3
13

Finally, Respondents contend that "none of the facts that led the Supreme Court to withhold

14 deference in Orange Citizens are present here." (JRB, p. 26.) In particular, Respondents assert that "no
15

deference was due in Orange Citizens because the Orange City Council had not engaged in any of the

16 fact-finding or interpretation to which courts must defer." (!d., p. 27.) That is simply not true: As the
17

Court's opinion makes clear, the City "conduct[ed] a comprehensive review of planning documents

18

related to the Property." (2 Cal.5th at p. 148.) An EIR was prepared that included findings regarding

19
the Table of Contents), but the Map was available as a stand-alone document on the City's website, much
20 as a copy of Land Use Map 1 was physically provided over-the-counter as a stand-alone document. In
21 addition, anyone can go to the Interactive CommunityView Maps page on the City's website, type in an
address within the City, and obtain the property's General Plan and Zoning Code land use designations.
22 (See <http://maps.digitalmapcentral.com/productionlvecommunityview/cities/Martinez/index.aspx> [last
visited Dec. 6, 2018].) Interestingly, the land use designations for the Golf Course property (451 Vine
23 Hill Way) on the CommunityView Maps website are still listed as "Open Space & Recreation,
Permanent" and "M-OS/RF," just as they were in January 2017.
24
3
It is not only the Golf Course owner's rights that are at issue here. Neighboring residents, when
25 considering whether to purchase and how much to pay for their homes adjacent to the Property, were
rightfully entitled to rely upon the "publicly available" land use designations in the General Plan and
26
Zoning Code showing the Property as "Open Space & Recreation." (See Topanga Assn. for a Scenic
27 Community v. County ofLos Angeles (197 4) 11 Cal. 3d 506, 517 ["A zoning scheme, after all, is similar
in some respects to a contract; each party forgoes rights to use its land as it wishes in return for the
28 assurance that the use of neighboring property will be similarly restricted."].)
7
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1

the City Council's actions and specific intent in 1973, as well as an explanation of how "the textual

2

changes recommended by the Planning Commission and approved by the City Council were never

3

entered into any official copy of the OP A Plan." (Id. at p. 151.) The Supreme Court did not fail to defer

4

to the City Council's decision due to any lack of fact-finding or interpretation by the Council, but

5

because the applicable General Plan contained "an unambiguous designation of the Property as open

6

space" (id. at p. 156)- a designation that was "evident from the text of the 20 I 0 General Plan and the

7

City's and Milan's own understanding ofit." (Jd. at p. 155 [emphasis added].) Likewise, here, the 2010

8

Martinez General Plan contains an unambiguous designation of the Golf Course property as "Open Space

9

& Recreation, Permanent"- a designation that is not only evident from the text of the Plan and Land

10 Use Map 1, but from the City's and DeN ova's own understanding of the Plan when DeNova sought, and
11

the City Council approved, a General Plan Amendment in 2015 to change the Property's land use

12

designation from "Open Space & Recreation, Permanent" to "Residential, 0-6 Units/Gross Acre." 4

13

In sum, the Supreme Court's decision in Orange Citizens is directly on point and controls the

14

outcome of the present action, mandating invalidation of the City's administrative "correction" of the

15

Pine Meadow property's land use designation from "OS&R" to "residential."

16 II.

RESPONDENTS HAVE OFFERED No DEFENSE OF THE COUNCIL'S FINDING IN RESOLUTION
No. 011-17 THAT THE GOLF COURSE PROPERTY HAS A ZONING DESIGNATION OF "R-7.5"

17
Everything said above regarding the Council's unlawful change in the Golf Course's General Plan
18
designation applies as well to its unlawful "correction" of the Property's zoning designation. But the

171
10\

violation of the law with regard to the zone change is even more transparent because there is not even

20
any allegation- much less any credible evidence to support it- that the Property's "M -OS/RF" zoning
21
designation was the result of a "staff error" or any other kind of "mistake." To the contrary, the
22
4

23
24
25
26
27
28

Indeed, if anything, there should be less deference accorded to the City Council's decision here
than in Orange Citizens. In that case, the Court was reviewing the City's "consistency determination"
for a specific project. Because "it is nearly, if not absolutely, impossible for a project to be in perfect
conformity with each and every policy set forth in the applicable plan," and "[b ]ecause policies in a
general plan reflect a range of competing interests, the governmental agency must be allowed to weigh
and balance the plan's policies when applying them." (Pfeiffer v. City ofSunnyvale City Council (2011)
200 Cal.App.4th 1552, 1563.) The present case, by contrast, involves the straightforward question of
what the current General Plan land use designation for the Pine Meadow property is - a question that
does not require evaluating a particular project's conformity with different policies or balancing any
competing Plan policies, but merely requires looking at the applicable Land Use Maps.
8
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evidentiary record confirms that the Property's owners were well aware from the outset that the Golf
2

Course was zoned "M-OS/RF" and fully accepted that zoning for the Property.

3

As is recounted in Petitioners' opening memorandum (p. 10), in May 1974, the City Council

4

adopted Ordinance No. 788, enacting a comprehensive Zoning Code and Zoning Map for the City in

5

order to bring its zoning into consistency with the recently adopted General Plan, as required by state

6

law. (2 AR 454-488.) There is no dispute that the Zoning Map for the Golf Course designated the

7

property as "M-OS/RF." (2 AR 477-478 [H12b-H13a].) 5 Even more tellingly, the minutes of the

8

January 2, 1974, City Council meeting at which the proposed Zoning Map was first considered state that

9

"Mr. James Coward, owner of Pine Meadow Golf Course, asked for 7,500 square feet minimum on 20

10 acres adjacent to the golf course rather than the proposed one-half acre minimum for the site." (2 AR
11

490 [emphasis added].) 6 Mr. Coward made no similar objection to the proposed designation of the Golf

12 Course itself as "M-OS/RF," and he made no claim that any portion of his property was already zoned
13

or designated in the General Planas "R-7,500," as DeNova now contends. Moreover, ina June 30,2014,

14 letter to the Interim City Manager, Coward's daughter Christine Dean admitted that her father "was
15

notified by the City that they were going to zone the [Golf Course] property RF after a revision was made

16 to the Municipal Code in 1973." (2 AR 616.) Thus, the Property's owners were well aware since 1973
17 that the zoning for the Golf Course was "M-OS/RF," and they never once objected to that designation. 7
18

5

There is also no dispute that there is no possible "interpretation" of the Zoning Code that would
permit
residential
development in an "M-OS/RF" zoning district.
19
6
Significantly, residential development on the lower half of the Coward property adjacent to the
20 Golf Course was only permitted at all because the Council had amended the General Plan designation
21 for this portion ofthe property from "Public Open Space" to "Medium Density Residential" in December
1973 by the enactment ofResolution No. 154. (See 2 AR 514 ["The original Hidden Lakes area General
22 Plan policies called for preservation of the entire Coward site, including the Pine Meadows Golf Course
and all adjoining undeveloped property, as permanent public open space. An amendment in 1973 revised
23 this by City Council directive to allow for development of all of the undeveloped 23 acre area (except
the Golf Course)."].) Respondents challenge the part of Resolution No. 154 amending the designation
24
for the Golf Course to "Open Space/Recreation," but curiously do not challenge the part of the
25 Resolution amending the designation for the remainder ofthe property to permit residential development.
7

It appears that this mixed zoning designation was also employed to provide tax relief to the
Cowards, as recommended by the Hidden Lakes Open Space Study Committee. (See 2 AR 357 ["The
27 Study Committee recommends that the Planning Commission actively pursue the tax relief zoning district
-commercial/open space- commercial/recreational or similar district for the golf course, to increase
28 the potential of protecting the land for use as a golf course."].) As of2015-16, before the Property was
9

26
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1

Respondents do not deny or dispute any of the above in their JRB. Nor do they provide or cite

2

to any affirmative evidence of their own in an attempt to support the City Council's "finding" in

3

Resolution No. 011-17 that "the Subject Property has a ... zoning ofR-1-7500 (currently referred to as

4

R-7.5)." (3 AR 1052.) Indeed, their entire brief includes only a single sentence purporting to justify the

5

Council's unilateral zone change for the Property: "And since the General Plan in fact afforded a base

6

residential density to the Property, to the extent that any zoning ordinance the Council enacted could be

7

read to prohibit such uses, it was void at the time it was enacted." (JRB, p. 15 [citing Lesher Commc 'ns,

8

Inc. v. City ofWalnut Creek (1990) 52 Cal.3d 531, 544].) 8 The problem for Respondents is that it is far

9

too late to raise any "consistency" objection to the validity of Ordinance No. 788's "M-OS/RF"

10

designation for the Golf Course. The very same statute imposing the consistency requirement mandates

11

that no action challenging a zoning ordinance on consistency grounds shall be maintained unless it is

12

commenced within 90 days ofthe enactment ofthe ordinance. (Gov. Code, 65860, subd. (b).) As the

13

court explained in Gonzalez v. County of Tulare (1998) 65 Cal.App.4th 777, "the Legislature has

14 expressed its intent that zoning ordinances claimed to be inconsistent with a general plan, while
15

objectively unlawful, are nonetheless immune from attack- or, in the words of [Anza Parking Corp.

16

v. City ofBurlingame (1987) 195 Cal.App.3d 855], will be 'perpetuated' - i f an interested party does

17

not challenge the nonconforming ordinance by court action filed within the specified 90 days." (65

18

Cal.App.4th at pp. 789-790.)

1911

In short, whatever else the Court may l;ondude, then: i:s utterly nu ladual or legal ba:si:s fur

20

upholding the Council's determination that the Golf Course's zoning designation is "R-7.5" rather than

21

"M-OS/RF." For this reason alone, the Council's adoption of Resolution No. 011-17 cannot stand.

22
23 sold to developers, the total property tax bill for the 26-acre parcel was only $10,648.28. (4 AR 2291.)
24
25
26
27
28

8

The converse of Respondents' logic is actually true: That the Council, well aware of the
consistency requirement, zoned the Golf Course property as "M-OS/RF" in early 1974 merely confirms
that the Property's land use designation under the General Plan at the time was likewise "Open Space &
Recreation, Permanent" pursuant to Resolution No. 154, which the Council had enacted only a month
earlier. It is not a coincidence that the zoning designation duly adopted by the Council in an open
proceeding, with Mr. Coward in attendance, just happened to precisely match the allegedly
"unsanctioned" General Plan designation "erroneously" given to the Property by some staff member the
previous month.
10
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HI. THE COUNCIL'S FINDING IN RESOLUTION No. 011-17 THAT THE GOLF COURSE PROPERTY
"HAS A RESIDENTIAL GENERAL PLAN LAND USE DESIGNATION" Is NOT SUPPORTED BY THE
2

RECORD EVIDENCE

3

As shown in Part I, supra- and as the City Staff specifically warned the Council before it adopted

4

Resolution No. 011-17- Orange Citizens held that the Council may not now lawfully change the land

5

use designation for the Golf Course property by administrative action even if it were to believe that a

6

"mistake" had been made back in the 1970's. (See 2 AR 290-291.) The Council's action must therefore

7

be invalidated regardless of what the evidentiary record might show in that regard. Nevertheless, no

8

reasonable person reviewing the evidence could conclude, as the Council did in Resolution No. 011-17,

9

that the Golf Course "has a residential General Plan Land Use designation."

10

It hopefully has not escaped this Court's attention that in the entire five-volume, 2711-page

11

Administrative Record, there is not a single map or other document that actually depicts the Golf

12

Course property with a "residential" land use designation, or as anything other than "open space"

13

or "open space & recreation." In their brief, Respondents employ a number of diversionary tactics in

14 an attempt to evade this inconvenient truth. None, however, can justify the Council's action.
15

A.

16

THE GOLF COURSE'S "OPEN SPACE & RECREATION, PERMANENT" LAND USE
DESIGNATION DOES NOT "STRIP" THE PROPERTY OF ITS PRE-EXISTING RESIDENTIAL
DEVELOPMENT POTENTIAL

17

First, Respondents suggest that upholding the "Open Space and Recreation" land use designation

18

would constitute a taking of private property and therefore could not possibly have been what the Council

19

had in mind back in the 1970's. As Respondents attempt to frame the issue in their brief, "[a]t the end

20

of the day, the record contains no Council resolution with text or exhibits showing that the Council was

21

stripping the Property of its residential development potential in order to convert private property into

22

an undevelopable open space reserve." (JRB, p. 25 [emphasis added]; see id. at pp. 6, 7, 10, 15, 21, 23,

23

28.) But this hyperbolic refrain does not come close to matching the reality of what occurred here.

24

To begin with, Respondents' argument springs from an entirely false premise: The Golf Course

25

property was never authorized for residential development, and thus it did not have any "pre-existing

26

residential development potential." The Coward property was originally farmland zoned "A-2 (General

27

Agriculture)" by the County (2 AR 344), which allowed agricultural uses, one single-family dwelling per

28

parcel, and (with a conditional use permit) "commercial recreational facilities when the principal use is
11
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not a building" -

e.g., a golf course. (See Contra Costa Muni. Code, § 84-38.404(19).) Upon

2

annexation ofthis "undeveloped" and "uninhabited" land into the City (2 AR 330), the Property was

3

given the placeholder "H (Holding)" zoning designation, which likewise permitted only one single-

4

family dwelling on each existing legal lot. (2 AR 324.) In the City's initial General Plan, the entire

5

Coward property was designated as "Public Permanent Open Space" (2 AR 443; 5 AR 2331), 9 a

6

designation that was amended for the Golf Course Property to "Permanent Open Space/Recreation" in

7

December 1973 with the enactment ofResolution No. 154. (2 AR448-452; 5 AR 2710.) The following

8

year, the Golf Course was zoned "M-OS/RF," consistent with its General Plan designation. (2 AR 477-

9

478.) At no time was residential development ever a permitted use for the Golf Course, and at no time

10

was the Property "stripped ... of its previously existing development potential." (JRB, p. 6.)

11

Nor did the land use designation given to the Golf Course tum it into "an open space preserve that

12

allowed no economically productive activities." (Ibid.) Respondents conveniently ignore the

13

"Recreation" portion of the Property's "Open Space & Recreation" designation, which -

14

originally assigned to the Golf Course in 1973- exactly matched and fully permitted its then-existing

15

and intended use. The Golf Course was James Coward's "labor oflove," he had rejected offers to sell

16

that portion of his property for a residentiai development, and he had recently signed a 10-year lease to

17

continue the Golf Course's operations. (4 AR 2283,

18

a property owner acquiesce in the Council stripping the Property of its previously existing development

1n
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~ot that it particularly matters, but it is clear that the Hidden Lakes Specific Area Plan (HLSAP)
22 was adopted as part ofthe original June 1973 General Plan, not "sometime thereafter" as Respondents
contend. The HLSAP had already been adopted as City policy in 1972, and the "Acknowledgment"
23 prepared by Sedway/Cooke for the original General Plan explicitly notes that the Hidden Lakes and John
Muir Parkway Specific Area Plans "were previously prepared by the Martinez City Planning
24
Department." (2 AR 439.) In addition, all of the pages for the HLSAP are dated as having been adopted
25 prior to "6/73," not afterwards. Per Occam's Razor, the reason that no separate resolution has been
located incorporating the HLSAP into the General Plan (see JRB, p. 12, fn. 8) is because the Specific
26 Plan was included in the original General Plan enacted in June 1973 pursuant to Resolution No. 69.
10

Respondents' suggestion that designating the Golf Course as "open space/recreation" constituted
a "taking" of private property is contradicted by well-established case law. (See, e.g., Ramona Convent
28 ofthe Holy Names v. City ofAlhambra (1993) 21 Cal.App.4th 10,20 [rezoning of school's property from
12
27
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1

Most importantly, if circumstances have changed, nothing prevents the Property's owners from

2

requesting a change in its General Plan land use designation, just as James Coward did in order to permit

3

residential development of the lower half of his property in the 1970's. The General Plan explicitly

4

acknowledges that it can and should be amended to "reflect changes in conditions and values as they

5

occur," and that "[a]bove all, it must continue to be responsive to a changing citizen conception of the

6

best interest of the city." (5 AR 2611, 2612.) 11 Indeed, DeNova requested precisely such a change in the

7

Golf Course's land use designation in October 2013, when it applied for a General Plan Amendment,

8

Rezoning, and Subdivision approval to build 100 single-family homes on the Property. (2 AR 622-626.)

9

But when the Council's approval of the General Plan Amendment was stayed by Petitioners' exercise

10 oftheir constitutional right of referendum, DeNova apparently feared putting the Amendment to a vote
11

of the people, and it has now attempted instead to have the Council simply grant the requested

12

amendment by administrative fiat, avoiding the legislative process required by the Plam1ing and Zoning

13

Law and "evad[ing] the effect of the referendum petition." (Orange Citizens, 2 Cal.5th at p. 678.)

14 DeNova remains free, however, to seek a change in designation by proper means, and to persuade the
15

community that its proposed development of the Golf Course is indeed in "the best interest of the city." 12

16

"multiple family" to "open space" was not unlawful taking because it continued to allow for existing
17 school use]; Friedman v. City of Fairfax (1978) 81 Cal.App.3d 667, 675-676 [restrictive zoning that
permits the same type of use to which the property has long been devoted does not constitute a taking
l8 even if it substantially diminishes property's market value]; Aptos Seascape Corp. v. County of Santa
19 Cruz (1982) 138 Cal.App.3d 484 [rezoning ofbeachlands property from "residential" to "open space"
was not a taking where density credits could be transferred to other parcels].)
11
20
The use of the word "Permanent" in the land use designation does not mean that the designation
21 can never be changed or amended. Rather, as used in the General Plan, that nomenclature was intended
to differentiate property that was planned for long-term use as open space- for which a General Plan
22 Amendment would be needed in order to permit any residential development- from property, like the
Open Space/Conservation Use Land, which was currently open space, but which was intended ultimately
23 to permit some residential development without the need for a General Plan Amendment. (See 5 AR
2331-2332 [Figs. F 21.1 & F 21.2].)
24
12
Respondents try to make much of the fact that the Golf Course was initially designated as
25 "Public" open space and that the HLSAP marked it for public acquisition. Petitioners do not dispute that
this was the Plan's initial desire, and many in the community would still like to see some or all of the
26
Property acquired by the City. In the meantime, the Property remained in private hands, with the added
27 "Recreational" designation that permitted the continued operation of the Golf Course. Respondents
suggest that there is some distinction between what the property may be plannedfor and what restrictions
28 may be imposed by its designation (see JRB, p. 15), but there is no inconsistenty there: While the
13
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THE "EXTRINSIC EVIDENCE" IN NoWAY SUPPORTS THE COUNCIL'S ACTION

B.

1

2

Unable to find any support in the documentary evidence for the Council's finding in Resolution

3

No. 011-17 that "the Subject Property has a residential General Plan Land Use designation with zoning

4

of R-1-7500," Respondents contend that the Council's decision was supported by the "extrinsic

5

evidence" presented by DeN ova at the completeness hearing. As noted by City staff (2 AR 289-290) and

6

in Petitioners' opening brief (pp. 22-23, fn. 16), however, none ofDeNova' s declarations- to the extent

7

they are even admissible at all -

8

false. We briefly address each of the declarations below:

9
10
11

12
13

14
15
16
17

is particularly probative, and some of their claims are demonstrably

John Sparacino. (4 AR 2280-2281.) Aside from confirming that the Hidden Lakes
Open Space Committee's Report had recommended the acquisition ofthe Pine Meadow Golf
Course, that the City Council decided not to do so, and that the Hidden Lakes area was
anticipated for a mix of housing and open space (none of which is disputed), former
Councilmember Sparacino states that he "ha[s] no recollection of any plan to tum that golf
course site into 'open space' or 'permanent open space.;'" "ha[s] no recollection of any map
that included the Pine Meadow Golf Course as 'open space' or 'permanent open space"'; and
"believe[s] that the Pine Meadow Golf Course property is currently zoned for housing." (4
AR 2281, ~~ 10, 12, 14.) Mr. Saracino's "recollection" is obviously faulty: On at least three
occasions, he voted "Aye" on resolutions containing maps that listed the Golf Course as
"open space" (see Resolution No. 69 (1973 Series) [2 AR 432]; Resolution No. 154 (1973
Series) [2 AR 448]; Resolution No. 149-77 [5 AR 2458]), and even Respondents do not
contend that the Property is "currently zoned for housing." Moreover, Mr. Sparacino's
testimony regarding his or his colleagues' intent in adopting the Hidden Lakes Specific Area
Plan is inadmissible. (See, e.g., Ex Parte Goodrich (1911) 160 Cal. 410,417 ["the testimony
or opinions of individual members of the legislative body are not admissible for the purpose
of showing what in fact was intended or meant by an act"].)

18

James Busby. (4 AR 2283.) Mr. Busby, who developed the "Pine Meadows"
subdivision on the lower half of the Coward property (adjacent to the Golf Course) after

1911
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Meadows ... did the city represent that the golf course had been designated as permanent
open space." (Id., ~ 5.) 13 It is not surprising that the City would not make any representations
to him about the Golf Course, since he states that "[t]he development and construction of the
'Pine Meadows' subdivision was unrelated to the existence of the golf course." (Id., ~ 4.)
Nevertheless, any implication from Mr. Busby's statement that the Golf Course was not, in
fact, designated as "permanent open space" is contradicted by the documentary evidence from
the Planning Commission's consideration of his request for a General Plan Amendment to
accommodate the Pine Meadows subdivision, which contains repeated references to the
"permanent open space" designation of the Golf Course, including a map showing the Golf
Course's zoning designation as "M-OS/RF." (See, e.g., 2 AR 507, 514.)

25
aspiration may still remain for the Property to become public open space, it is presently restricted to either
26 an open space or commercial recreational use, which is what it had been for the past 40-plus years.
13

Mr. Busby also states that "[a]t no time had the City represented that any of the 'Pine Meadows'
property or the golf course were to be part of the 'Hidden Lakes Park."' (Id., ~ 8.) Again, nobody has
28 ever contended otherwise. (See 2 AR 290.)
14
27
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2
3
4
5
6
7
8
9
10

Dina Tasini. (4 AR 2285-2287.) Although Ms. Tasini's declaration is dated
December 14,2016, it was not submitted until the evening ofthe January 18,2017, hearing,
so City Staff never had an opportunity to respond to it in the Staff Report. (See 2 AR 289.)
Ms. Tasini states that in processing DeN ova's application for a vesting tentative map, General
Plan Amendment, and Zoning change in 2014-15, she "was asked to review and recount the
historical land use and zoning designations for the Golf Course Property." (4 AR 2285, ~~ 24.) Ms. Tasini then questions the documentation supporting the Property's land use
designation, stating that she could never find a City resolution or any other document to
support a "Permanent Open Space/Recreation General Plan Map designation." (4 AR 22852286, ~ 4.) To the extent that Ms. Tasini's testimony is admissible at all, it is not probative
on any issue before the Council in this proceeding. Ms. Tasini was not a percipient witness
to any ofthe historical events back in the 1970's, and she was not involved in locating or
preparing the documents that were presented to the Council by the Planning Staff in January
2017. That Ms. Tasini now professes to believe that the documentation she was able to locate
back in 2014 made it "difficult to support a permanent open space designation" on the Golf
Course property is utterly irrelevant- not to mention directly contrary to the written reports
that she authored at that time. (See, e.g., 2 AR 631 [declaring, without qualification, that in
1973, "[t]he Golf Course and remainder of the Coward property was given the Permanent
Open Space/Recreation General Plan Map designation, with the corresBonding 'M-OS/RF'
(Mixed Use- Open Space/Recreation Facility) zoning designation."].) 4

11
12
13
14
15
16
17
18
19
20
21
22
23

Gus Kramer. (4 AR 2289-2291.) Mr. Kramer is the County Assessor for Contra Costa
County and a longtime personal friend of Christine Dean. Mr. Kramer states that based upon
his review of the tax bills for the Property - particularly the "Mount Diablo Mello Roos"
ad valorem taxes, which "are payable by residentially zoned parcels" - it is his belief that
"the Golf Course Property has been classified as residentially-zoned for 120 lots since the
1980s. All property taxes paid for the Golf Course property were based on the Property
having a residential zoning." (!d.,~ 4.) Mr. Kramer's testimony is irrelevant: The zoning
for the Golf Course is not dictated by the County Assessor's office, but by the City of
Martinez Zoning Code, which indisputably classifies the Property as "M-OS/RF," not
"residential"; to the extent the Assessor's office might have classified the Property as being
residentially-zoned in its own records, that is the Assessor's problem, not the City's. But in
fact there is no problem, for Mr. Kramer's "belief" that the Property's taxes are based upon
a "residential" classification was demonstrated to be incorrect: The Mt. Diablo Mello Roos
special tax rates are available online at <http://emma.msrb.org/MS248403-MS223711MD435613 .pdf> ("Mt. Diablo Bonds"). The annual tax rate is $67.00 per taxable unit. (!d.,
App. B-3, p. 63.) Single-family residential parcels are taxed at the rate of"one taxable unit
per parcel, including vacant parcels assessed as residential." (!d., App. B-1, p. 60, § 2.a) If
Mr. Kramer were correct that the Golf Course was being taxed based upon 120 residentiallyzoned parcels, then the Mt. Diablo Mello Roos tax assessment would be 120 x $67 = $8,040
- not the $6,968 that appears on the tax bill attached to Mr. Kramer's declaration. (4 AR
2291.) Rather than being taxed based upon a "residential" classification, as Mr. Kramer
wrongly contends, the tax bill actually confirms that the Golf Course property has instead
been taxed as the "commercial" recreational facility that it is: The tax rate for "commercial
property" is"[ flour taxable units per acre" (Mt. Diablo Bonds, App. B-1, p. 60, § 2.c), which
for the 26-acre Golf Course results in an annual tax assessment of 26x4x$67=$6,968 -

24
14

It is impossible even to know what documents Ms. Tasini is referring to in her declaration. For
25 example, she states that she "was provided with an old City of Martinez map that contained a handwritten
land use designation of"Permanent Open Space" for the Golf Course Property. (4 AR 2285, ~ 4.) If she
26
meant to refer to the large blue-line map labeled "Hidden Lakes Study Area- General Plan Amendments27 11/73" that current City Staff concluded was attached to Resolution No. 154, the handwritten designation
on that document is actually "Permanent Open Space/Recreation." (See 2 AR 452; 5 AR 2710.) If
28 Ms. Tasini is referring to some other map, it does not appear to be in the current record.
15
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1

exactly the amount listed on the Property's tax bill. (See 1 AR 243-245; 2 AR 806-807.)

2

6

Christine Dean. (4 AR 2293-2302.) In addition to testifying at the hearing, Christine
Dean submitted her own lengthy declaration that evening, which generally described the
history of her interactions with various city officials regarding the potential development of
the Golf Course property. Virtually the entire declaration is hearsay, and there is simply
nothing in it that contradicts any of the documentary evidence submitted to the City Council
by City staff. In particular, to the extent that anyone had proposed a residential development
for the Property with Ms. Dean, it is very likely that a General Plan Amendment and Zone
change application were contemplated for the project, just as ultimately occurred in 20142015 with DeNova's proposed development.

7

Respondents do not elaborate in their brief how any of these declarations provide evidentiary

8

support for the City Council's conclusion that the Golf Course has a "residential" land use designation

9

in the Martinez General Plan. That is because, in a word, they don't.

3
4
5

10

C.

11

THE GOLF COURSE'S "BASE DENSITY" FOR DENSITY TRANSFER ACQUISITION
PURPOSES DOES NOT CONVERT ITS LAND USE DESIGNATION To "RESIDENTIAL"
AND DOES NOT PERMIT RESIDENTIAL DEVELOPMENT ON THE PROPERTY

12

Finally, sprinkled throughout Respondents' brief is the contention that because section 32.4231 of

13

the HLSAP assigns the Golf Course Property a "base density" of one dwelling unit per 7,500 square feet,

14 this means that the Property itself may be residentially developed without the need for a General Plan
15

Amendment. (See, e.g., JRB, p. 15 ["since the General Plan in fact afforded a base residential density

16 to the Property, to the extent any zoning ordinance the Council enacted could be read to prohibit such
17 uses, it was void at the time it was enacted"].) There are two principal flaws in Respondents' argument:
18

One, the City Council made no such finding in Resolution No. 011-17; and two, it misreads and wholly
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20

As to the first issue, there is a critical distinction between a finding that "the Subject Property has

21

a residential General Plan Land Use designation" and a finding that "the Subject Property may not have

22

a residential General Plan Land Use designation, but Section 32.4231 permits residential development

23

on the Property, anyway." The City Council explicitly made the former finding in Resolution No. 011-17

24

(see 3 AR 1052), but Respondents now wish to defend the Council's action as if it made the latter

25 finding. (See, e.g., JRB, p. 6.) This Respondents cannot do. As the courts have made clear, "[w]e may
26

not affirm an agency's action on a basis not embraced by the agency itself." (Southern California Edison

27

Co. v. Public Utilities Com 'n (2000) 85 Cal.App.4th 1086, 1111; accord, Motor Vehicle Mfrs. Assn. v.

28

State Farm Mut. (1982) 463 U.S. 29, 50 ["It is well-established that an agency's action must be upheld,
16
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1

if at all, on the basis articulated by the agency itself."].) Thus, the City Council's action here "must be

2

measured by what [it] did, not by what it might have done." (Securities Comm 'n v. Chenery Corp. (1943)

3

318 U.S. 80, 93-94.) And what the Council did was to find that the Golf Course's General Plan Land

4

Use designation was "residential." That is the determination that this Court must review. 15

5

In any event, Respondents' "base density" argument is wrong on the merits. As Respondents note,

6

the adopted HLSAP was derived from and largely codified the Report of the Hidden Lakes Open Space

7

Study Committee. (2 AR 353-413.) The Report makes clear that the "base density" was intended to be

8

used only for transfer purposes, in order to preserve certain parcels- specifically including the Golf

9

Course- as open space. In the Summary, for example, the Report states: "Four properties are shown

10 as being entirely within the public Open Space area. They are proposed to be acquired in fee title or in
11

open space easements, either through purchase, or through density transfer and bonus concepts, where

12 the potential density possible on the properties is transferred to an area designated for development on
13

another property." (2 AR 360 [emphasis added].) The Report distinguishes between this hypothetical

14 "potential" or "base density" and the "actual density" assigned to each parcel, indicating that seven
15

properties (including the Coward parcel) "are shown as total open space, with no related density." (2 AR

16

362.) The Report then goes on to explain that "recognizing that purchasing all of these properties may

17 not prove feasible, ... the Committee is recommending a Density Transfer Acquisition Alternative,
18

whereby the density from these properties could be transferred (along with an appropriate substantial

19

density increase as incentive) to the developable portions of other properties." (Ibid.; accord, 2 AR 374

20

["For any or all of the four open space properties which can't be purchased, the Density Transfer

21

Acquisition Alternate is a recommendation that their base density, with an incentive increase of 100%

22

of the base density, be transferred to other properties."].) 16

23

15

27

16

Indeed, it appears that the Council actually rejected DeNova's "base density" argument in
Resolution No. 011-17. After setting out "[t]he Applicant's appeal and position," which included four
24
separate points, the last of which was that "Section 32.4231 ... is a controlling statement which applicant
25 believes designates all property within the Hidden Lakes Specific Area Plan as residential," the Council
then made two findings, neither of which addressed or adopted the base density argument set forth
26 immediately above. (3 AR 1051.) The clear implication is that the Council did not accept that position.
The Tables in the Appendix to the Report further clarify how the "base" density was to be used
on a parcel-by-parcel basis. These tables considered two scenarios for the Coward property (Parcel
28 No. 16)- one in which the entire property was preserved as open space; and the other in which only the
17
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1

As pointed out in Petitioners' opening memo (pp. 26-27), Respondents' conception of "base

2

density," in which every property in the Hidden Lakes area can be residentially developed at the

3

maximum density of one unit per 7,500 square feet - regardless of its actual land use designation -

4

is simply absurd. The "base density" would supersede and vitiate every land use restriction in the Plan,

5

be it "open space," "commercial," "industrial," or even a less-intensive "residential" classification. It

6

would create an internal inconsistency between Land Use Map 1 and Section 32.4231, and between

7

Section 32.4231 and virtually every other policy in the Plan, whose principal goal is "to preserve large

8

masses of natural, permanent open space areas for their ecological, environmental, aesthetic and

9

recreational value."

(5 AR 2665 [§ 32.21]; see Orange Citizens, 2 Cal.5th at p. 154 ["Internal

10 consistency requires that diagrams in the land use, circulation, open space, and natural resource elements
11

reflect the written policies and programs of those elements."].) Apparently, even the City Council was

12 not willing to accept Respondents' interpretation of Section 32.4231 's "base density" allocation. No
13
14
15

reasonable person would. This Court should not, either.
CONCLUSION

In their October 4, 2013, application for approval of a vesting tentative map to build 100 single-

16 family homes on the Golf Course Property, DeNova's representative and Christine Dean identified the
17

Property's "General Plan Designation" as "Open Space" and its "Zoning" as "M-OS/RF." (2 AR 622.)

18

They both signed the application and certified the truth of its contents. (Ibid.) They were right then, and

191 they are wrong now in suddenly claiming otherwise. The Petition for Writ ofMandate should be granted
20

and Respondent City should be commanded to rescind Resolution No. 011-17 and to adopt a new and

21

different resolution denying DeNova's appeal and confirming that the Golf Course Property's General

22

Plan Land Use designation is "OS&R" and its zoning is "M-OS/RF."

23
24 Golf Course (30 acres) was preserved as public open space, with its "base density" being transferred to
the lower portion of the property to permit more intensive development there than would otherwise be
25 permitted. The Table labeled "Densities by Properties" contains separate columns showing the "Base
Density" for each parcel and the "Specific Plan Density" - i.e., the density actually assigned to the
26
parcel by the Specific Plan. For the Coward property, the "Base Density" is 183 dwelling units; the
27 Specific Plan Density, however, remains "0." A footnote explains ""Open Space Property -with Density
Transfer Acquisition Alternative, 220 apartment units are shown as developed on 21.6 acres of the
28 property, with the remaining 30 acres being dedicated public open space." (2 AR 385-386.)
18
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STATE OF CALIFORNIA
COUNTY OF CONTRA COSTA
Re:

Friends ofPine Meadow, et al. v. City of Martinez, et al.
Contra Costa Superior Court Case No. MSN17-0681

I am employed in the County of Los Angeles, State of California. I am over the age of
18 and not a party to the within action. My business address is 10940 Wilshire Boulevard,
Suite 2000, Los Angeles, California 90024. My electronic mail address 1s
loliver@strumwooch.com.
On December 7, 2018, I served the foregoing document(s) described as
PETITIONERS' REPLY MEMORANDUM IN SUPPORT OF PETITION FOR WRIT
OF MANDATE on all appropriate parties in this action, as listed on the attached Service
List, by the method stated:
~
If electronic-mail service is indicated, by causing a true copy to be sent via
electronic transmission from Strumwasser & Woocher LLP's computer network in Portable
Document Format (PDF) this date to the email address(es) stated, to the attention of the
person(s) named.

D
If fax service is indicated, by facsimile transmission this date to the fax number
stated, to the attention of the person named, pursuant to Code of Civil Procedure section
1013(t).
~
If U.S. Mail service is indicated, by placing this date for collection for mailing
true copies in sealed envelopes, first-class postage prepaid, addressed to each person as
indicated, pursuant to Code of Civil Procedure section 1013a(3). I am readily familiar with
the firm's practice of collection and processing correspondence for mailing. Under that
practice, it would be deposited with the U.S. Postal Service on that same day with postage
thereon fully prepaid at Los Angeles, California, in the ordinary course of business. I am
aware that on motion of the party served, service is presumed invalid if postal cancellation
date or postage meter date is more than one day after date of deposit for mailing contained in
the affidavit.

D
If overnight service is indicated, by placing this date for collection by sending
true copies in sealed envelopes, addressed to each person as indicated, pursuant to Code of
Civil Procedure, section 1013(d). I am readily familiar with this firm's practice of collecting
and processing correspondence. Under that practice, it would be deposited with an overnight
service in Los Angeles County on that same day with an active account number shown for
payment, in the ordinary course of business.
I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.
Executed on December 7, 2018 at Los Angeles, California.
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